Legislative Priorities, Part 2.

6.0  Copyright Section 108

Issue:  Section 108
Section 108 of the Copyright Act permits libraries and archives to make certain uses of copyrighted materials in order to serve the public and ensure the availability of works over time. Among other things, Section 108 provides limited exceptions for libraries and archives to make copies in specified instances for preservation, replacement and patron access. Section 108 was enacted as part of the Copyright Act of 1976, then amended in 1998 by the Digital Millennium Copyright Act and the Copyright Term Extension Act, and in 2005 by the Preservation of Orphan Works Act. (from http://section108.gov/about.html) 

Public meetings about Section 108 were held between April 2005 and January 2007.  

Public comments can be read through http://section108.gov/comments.html
On March 31, 2008, the final report was issued.  Notification of this event can be viewed at http://www.loc.gov/today/pr/2008/08-063.html, which also provides links to the Executive Summary or the full report.

ALA describes the three significant ways in which the DMCA amended Section 108:  

1. Copies must include a notice of copyright that appears on the copy when available

2. The library may make up to three copies of an unpublished work

a.  for purposes of preservation, including copies in digital form as long as that format is not made available to the public outside of the library or archives

b. to replace a work in an obsolete format as long as that format is not made available to the public outside of the library or archives

3. The library or archives may reproduce, distribute, display, or perform in facsimile or digital form any work in the last 20 years of its copyright term for purposes of preservation, research, or scholarship. This change to Section 108 was made to address the concerns of libraries and non-profit educational institutions planning to reproduce and distribute materials that would have fallen into the public domain if the copyright term extension act had not been passed. This means that, although the term of copyright has been extended by 20 years, libraries may copy or digitize works that are in the last 20 years of their copyright term. In order to take advantage of this exemption, however, libraries should make a reasonable effort to determine that:
· the work is not subject to normal commercial exploitation,

· a copy cannot be obtained at a reasonable price, and

· the copyright holder has not filed notice with the Register of Copyright Regulation that either of the above conditions apply.

(from http://www.ala.org/ala/issuesadvocacy/copyright/dmca/section108/index.cfm)

Further details about Section 108 may be found on the ALA web site at http://www.ala.org/ala/issuesadvocacy/copyright/dmca/section108/sec108study/index.cfm
On July 26, 2010, the Librarian of Congress announced DMCA Section 1201 Rules for Exemptions Regarding Circumvention of Access-Control Technologies.  While none of these related to Section 108, it is possible that Section 108 could be included in a future determination.  That possibility could not arise again before 2013.  Details about the 2010 DMCA rules for exemptions may be found at http://www.loc.gov/today/pr/2010/10-169.html.  

Submitted by Aline Soules (soulesa@yahoo.com)
7.0  ACRL Legislative Agenda:  Freedom of Information Act

Issue:  Freedom of Information Act

Brief Background/Legislative History:  

The Freedom of Information Act (FOIA) was passed in 1966 (PL-89-487) and requires the federal government to citizen requests for documents except those in exempt categories.  In 1974 Congress imposed deadlines on agencies for filling these requests and allowed judicial review of agency decisions to classify documents.  In 1996 FOIA was amended to define ‘record’ as any information kept by a federal agency (required records), including any in electronic format.  In 2009 a bill was passed to amend FOIA to require Congress to specifically cite the provision used to make a record exempt from FOIA.

Current Status:  
An audit preformed by OpenTheGovernment.org in May this year discovered discrepancies in different agency policies on open government practices.  Included in the Audit was the Department of Justice, whose open government policy resulted in the lowest possible ranking. The Department of Justice is responsible for enforcing FOIA requests.  On September 23rd the House passed S3717 which amends the Securities and Exchange Act of 1934, the Investment Company Act of 1940 and the Investment Advisors Act of 1940 to require certain disclosures under FOIA.  The Securities and Exchange Commission benefited from unjustifiable FOIA exemptions.  This bill became Public Law No. 111-257 on October 5, 2010.  This law helps preserve citizens’ rights to federal records and makes certain exemptions to FOIA are narrowly implied.  

Impact on Academic Libraries:     

(?)

Links to Other Information:  

 Open Government Plans Audit URL:   http://sites.google.com/site/opengovtplans/home/final-updated-rankings/final-rankings-1
OMB Watch, “Audit Reveals Wide Variation in Agency Plans to Make Government More Open” URL: http://www.ombwatch.org/node/10968 

CQ Press, “Freedom of Information, 1995-1996 Legislative Chronology” URL: http://library.cqpress.com/cqpac/catn93-0000141422
CQ Press, “Freedom of Information Act, 1984 Legislative Chronology” URL: http://library.cqpress.com/cqpac/catn81-0011176242 
ACRL Position:  
(?)
Submitted by Nicole Sump-Crethar (ansumpcre@gmail.com) 
